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Ownership of Intellectual Property Rights (IPR)
Organisms originating from different habitats all over the world are deposited in collections. On deposit the issue of ownership of intellectual property associated with them must be addressed.  The CBD bestows sovereign rights over genetic resources to the country of origin, but intellectual property rights covering their use in processes is another matter.  The CBD requires that the country of origin has a share in benefits accruing from such use, but there may be several other stakeholders. These may include the landowner where the organism was isolated, the collector, those involved in purification and growing the organism, the discoverer of the intellectual property, the collection owner where the organism was preserved and the developer of the process.  It is clear that all stakeholders do not all have an equal stake; this will depend upon the input of each one to the discovery or process.  This has implications for the sharing of benefits arising from exploitation of the genetic resource. The collection has a role to play in the protection of IPR even if it is merely informing the recipient of any existing conditions of supply arising from mutually agreed terms in the Prior Informed Consent (PIC),  in a material transfer agreement or the citation of the strain in a patent. The implementation of the CBD is still being discussed by delegates from the countries who are signatory and who meet at the Conference of the Parties and their workgroups.  Information on the progress of these discussions can be found on the CBD web site (http://www.biodiv.org/).

As a form of protecting IPR, patents may be taken out. In many cases the organism involved must be part of the disclosure and many countries either recommend or require by law that a written disclosure of an invention involving the use of organisms be supplemented by the deposit of the organism into a recognised culture collection. Most patent lawyers recommend that the organism is deposited, regardless of it being a requirement, to avoid the possibility of the patent being rejected.  To remove the need for deposit of organisms in a collection in every country where patent protection is desired, the “Budapest Treaty on the International Recognition of the Deposit of Micro-organisms for the Purposes of Patent Procedure” was concluded in 1977 and came into force towards the end of 1980.  This recognises named culture collections as “International Depository Authorities” (IDA) and a single deposit made in any one is accepted by every country party to the treaty.   Any collection can become an IDA providing it has been formally nominated by a contracting state and meets certain criteria. There are more than 30 IDAs around the world and over 20 in Europe (see below) which accept patent deposits of human, animal and plant cells, algae, bacteria, cyanobacteria, fungi, nematodes, non-pathogenic protozoa, plant seeds, plasmids, viruses (plant and animal) and yeasts. 

The general principles of international patent law require that details of an invention must be fully disclosed to the public. Inventions that utilise living organisms present problems of disclosure as a patented process often cannot be tested following the publication of a written description alone. The European and US Patent Offices recognise that organisms are patentable in their natural state under certain conditions e.g. when they have been isolated by a specific procedure or if they can do something novel. New species are discoveries not inventions. Genetically manipulated micro-organisms are usually considered as a human invention and are patentable. If a process involving an organism has novelty, inventiveness, utility or application and sufficient disclosure it can be subject to patent (Kelley & Smith, 1997). The invention of a product, a process of manufacture or a new use for a known product is an intellectual property and  a monopoly of exploitation is granted for a limited period of time to the inventor whether it involves an organism or not. 

The Budapest Treaty provides an internationally uniform system of deposit and lays down the procedures which depositor and depository must follow, the duration of deposit and the mechanisms for the release of samples.  Over 40 states and the European Patent Office are now party to the Budapest Treaty. http://www.cnpat.com/worldlaw/treaty/budapest_en.htm
The World Intellectual Property Organisation (WIPO) http://www.wipo.org/ publishes data on the numbers of micro-organisms deposited in collections under the terms of the Budapest Treaty (1977).  Since the treaty’s inception, there were over 40 000 deposits up to the end of 2000 (Anon, 2000).  
Patents and the CBD

Patent protection is covered in Article 16 of the CBD under which parties must co-operate. However, this is subject to national legislation and international law, to ensure patents and other intellectual property rights are supportive of, and do not contravene, the objectives of the Convention (Fritze, 1994).  This remains an area of dispute as the article leaves open the possibility that the CBD takes priority over national patent law.  Patent law and the CBD are generally compatible but can conflict in cases where exploitation may endanger the resource.  In many cases where organisms are grown artificially there is no threat to the existence of the species.  Details of the requirements for a collection that relate to the deposit of an organism can be obtained directly from IDA collections and are summarised by Kelley & Smith (1997).
It is quite clear that every intermediary in an improvement or development process is entitled to a share of the IPR, which adds another dimension to ownership. Therefore, it is critical that clear procedures on access, mutually agreed terms on fair and equitable sharing of benefits and sound material transfer agreements are in place to protect the interested parties. 

Relevant Treaties, Directives or legislation

Treaty/Directive/legislation
Requirement
Existing BRC protocols

Budapest Treaty on the International Recognition of the Deposit of Micro-organisms for the Purposes of Patent Procedure (done at Budapest on April 28 1977 and amended on September 26 1980)
IDA status
ECCO IDA protocol manual

Treaty/Directive/legisalation
Requirement
Existing BRC protocols

European Commission Directive on Legal Protection of Biotechnological Inventions. (came into force in 1998) 

MTA


Treaty/Directive/legisalation
Requirement
Existing BRC protocols

FAO International Treaty on Plant Genetic Resources for Food and Agriculture



Global Plan of Action for the Conservation and Sustainable Use of Plant Genetic Resources for Food and Agriculture



Sub-Saharan Africa Seed Initiative



Trade Related Aspects of Intellectual Property Rights Agreement and other Agreements within WTO
PIC; MTA


TRIPs (Trade-related Intellectual Properties agreement under WTO)
PIC; MTA


Further information: http://link.springer.de/link/service/journals/00253/bibs/1057004/10570443.htm
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Collections designated as International Depository Authorities in Europe 

BCCMTM IHEM, Scientific Institute of  Public Health - Louis Pasteur
Belgium
Fungi, yeasts

BCCMTM LMBP, Universiteit Gent, Vakgroep voor Moleculaire Biologie
Belgium
Plasmids

BCCMTM LMG, Universiteit Gent (RUG), Laboratorium voor Microbiologie, Bacteria Collection
Belgium
Bacteria

BCCMTM MUCL, Mycotheque de l'Universite Catholique de Louvain, Faculté des Sciences Agronomiques (UCL)
Belgium
Fungi, yeasts

CABI Bioscience UK Centre
UK
Bacteria, fungi, nematodes, yeasts

CBS - Centraalbureau voor Schimmelcultures
Netherlands
Bacteria, fungi, yeasts

CCAP, Culture Collection of Algae and Protozoa
UK
Algae, protozoa

CCM, Czech Collection of Microorganisms, Masaryk University
Czech Republic
Bacteria, fungi

CCY, Sláviková, Institute of Chemistry, Slovak Academy of Sciences
Slovakia
Yeasts

CECT, Coleccion Espanola de Cultivos Tipo, Universidad de Valencia, Edificio de Investigacion
Spain
Bacteria, fungi, yeasts

CNCM, Collection Nationale de Cultures de Microorganismes, Institut Pasteur
France
Animal cells, bacteria, phages, fungi, viruses (animal), yeasts

DBVPG, Dipartimento di Biologia Vegetale, Sez. Microbiologia Applicata
Italy
Yeast

DSMZ-Deutsche Sammlung von Mikroorganismen und Zellkulturen GmbH
Germany
Animal cells, bacteria, fungi, phages, plant cells, plasmids, viruses (plant), yeasts

ECACC, European Collection of Animal cells
UK
Animal cells

ICLC, Interlab Cell Line Collection, Department of Biotechnology, Instituto 
Nazionale per la Ricerca sul cancro
Italy
Animal cells

MSCL, Microbial Strain Collection of Latvia, University of Latvia
Latvia
Bacteria, fungi, yeasts

NBIMCC, National Bank for Industrial Microorganisms and Cell Cultures
Bulgaria
Animal cells, bacteria, fungi, viruses (animal and plant), yeasts

NCAIM, National Collection of Agricultural and Industrial Microorganisms
Hungary
Bacteria, fungi, yeasts

NCIMB, National Collection of Marine, Industrial and Food Bacteria
UK
Bacteria, phages, plasmids

NCTC, National Collection of Type Cultures
UK
Bacteria, plasmids

NCYC, National Collection of Yeast cultures
UK
Yeasts

VKM, All-Russian Collection of Microorganisms, Institute of Biochemistry and Physiology of Microorganisms, Russian Academy of Sciences
Russia
Bacteria, fungi, plasmids, yeasts

VKPM, Russian National Collection of Industrial Microorganisms
Russia
Bacteria, fungi, phages, plasmids, yeasts
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